ARIZONA JUDICIAL COUNCIL

Request for Council Action

Date Action Type of Action Subject:
Requested: Requested:
Fiduciary Advisory
June 20, 2005 __ Formal Action/Request Commission Report,
X_ Information Only Fiduciary Complaints
and Audits
__ Other
FROM:

Nancy Swetnam, Director, Certification and Licensing Division
J.R. Rittenhouse, Manager, Fiduciary Program
Kitty Boots, Manger, Compliance Unit

DISCUSSION:

1. Fiduciary Commission Report: The Fiduciary Advisory Commission was appointed
by the Chief Justice to make recommendations to the Council and the Court on
fiduciary and court procedures statewide, to provide for the protection of the state’s
vulnerable populations and the general public. Attached is the annual report of the
Fiduciary Advisory Commission, providing an update on the issues the Commission

has been examining over the past year.

2. Report on case processing of fiduciary complaints. Attached is a report identifying
the substantial progress made in the past year in processing the complaints filed
against certified fiduciaries.

3. Report on Fiduciary Audit Program: The Fiduciary Audit Program was implemented

in 2002. Attached is information on the number of audits completed to date and the
common findings of the audits.

RECOMMENDED COUNCIL ACTION:

None, information only.



BACKGROUND

The Fiduciary Certification Program was established by the Arizona Legislature in 1994, in
response to some highly publicized and unfortunate cases of mismanagement and financial
exploitation of incapacitated and protected persons. Arizona Revised Statutes § 14-5651 states
the Superior Court shall not appoint a fiduciary unless the individual is certified by the Supreme

Court.

A “fiduciary”, for purposes of A.R.S. § 14-5651 is defined by statute as: (1) an individual who is
appointed by the court as a guardian or conservator for a person unrelated to the fiduciary and
who charges a fee for this service, or (2) a person appointed by the court as a personal
representative who is not related to the decedent, receives a fee and is not nominated in a will or
by a power conferred in a will and is not a devisee in the will.

This statutory definition thereby incorporates public, non-profit and private sector individuals or
business fiduciaries and the requirement regarding certification applies to all of these entities.
Due to funding limitations, the Fiduciary Program was not fully implemented until 1999. The
initial group of applicants for certification completed the initial certification process and were

certified in March 1999.

Currently there are 329 certified fiduciaries across the state. This number represents individuals
and business in private practice, some non-profits and public fiduciaries. The certification of
fiduciaries is governed by the Arizona Code of Judicial Administration § 7-201 and § 7-202,
which are commonly referred to as ACJA, the “administrative code,” or “administrative rules.”

The Fiduciary Advisory Committee was appointed in 2000 by then Chief Justice Thomas Zlaket
to address issues of concermn as to whether the methods and resources used by the judicial system
to monitor fiduciary accountings and cases adequately protect the public. The Committee’s final
report to the Arizona Judicial Council (“AJC”) in June 2001 addressed issues concerning the
Fiduciary Certification Program, training and audits of fiduciaries, standardization of procedures,
court appointed-counsel and relevant statutes. The report provided a total of twenty-six
substantive recommendations to address identified concerns. With the exception of modification
to one of the recommendations, the AJC and the Court adopted all of the recommendations.

One of the key recommendations of the 2001 report was to establish an ongoing Fiduciary
Commission to serve in an advisory capacity on fiduciary matters to the AJC and the Supreme
Court. Subsequently, in August 2002, Chief Justice Jones established the Fiduciary Advisory
Commission, with statewide representation from the judicial and executive branches, fiduciary
and legal professions and the public. Administrative Order No. 2002-92 establishing the
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