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JONES, Vice Chief Justice
11 Def endant  Darr el Peter Pandel i (def endant) was

convicted by a jury of first degree nurder and was sentenced to
death by the trial judge. The case is before us on direct
review, pursuant to Rules 26.15 and 31.2 of the Arizona Rul es of
Crimnal Procedure. W have jurisdiction pursuant to article
VI, 8 5(3) of the Arizona Constitution and Arizona Revised
Statutes (AR S.) 88 13-4031 (1989) and 13-703.01 (Supp. 1999).
PROCEDURAL HI STORY

12 The State charged defendant with two counts of
premedi tated nurder: count one for the nurder of Teresa
Hunmphr eys and count two for the nmurder of Holly Iler. Hunphreys
was nurdered nore than a year before Iler. The two counts were
severed for trial.

13 I n February 1996, a jury convicted def endant of second
degree murder for the Hunphreys death. The trial court
sentenced himto twenty years in prison. Defendant appeal ed t he
conviction, and the court of appeals affirned. Thi s appeal
pertains exclusively to the conviction and sentence in the Iler
case.

14 Def endant’s trial for the Il er murder conmenced i n June

1997. At the close of the State's case, defense counsel npved



for a directed verdict on preneditated nmurder, arguing that no
evi dence of preneditation existed and asking the trial court to
allow the jury to consider only second degree nurder and its
| esser-included offenses. The trial court denied the notion.
Def endant did not testify, and defense counsel presented no
evi dence because defendant did not contest the allegation that
he killed Iler. He challenged only the el ement of premeditation
in connection with the nmurder charge.

15 The jury, instructed on both first and second degree
murder, returned its verdict July 2, 1997, convicting def endant
of first degree nurder. The sentencing hearing |asted eight
days. The trial court heard testinony and argunent on all
sentenci ng i ssues and, on July 15, 1998, handed down its Speci al
Verdi ct sentenci ng defendant to death.

FACTS

16 On Septenber 23, 1993, defendant and his friend, Mark
Cowan, went to a bar in Phoenix where they consunmed beer. After
the bar trip, the two proceeded to a K-Mart store where Cowan
purchased a shirt. Cowan changed his clothes and left his
shirt, shoes, and deodorant in the defendant’s van. They then
met defendant’s brother Chris Pandeli and another friend at a
restaurant at the Arizona Center in Phoenix and remai ned there

for several hours. At about 10:15 p.m, Chris and Cowan |eft



for anot her bar. Def endant stayed at the Arizona Center. At
approximtely 11:45 p.m, defendant again net Chris and Cowan
and asked his brother to give Cowan a ride honme. Cowan sl ept at
Chris’ apartnent that night.

17 At about 2:00 a.m, defendant’s roommte, Louis Russo,
arrived home and found defendant cleaning his van and washi ng
his clothing. Defendant had renoved the mattress fromhis van.
Russo testified that defendant told himhe was cl eaning the van
because soneone spilled a strawberry soda inside and that
def endant appeared sober but upset, excited, and stressed.

18 The next norning, Holly Iler’s nude body was found in
an alley near the defendant’s residence. Anong other injuries,
her throat had been sl ashed and the areol ae and ni pple parts of
her breasts excised.

19 The same norning, Cowan asked Chris to take him to
def endant’ s house to retrieve his clothing fromthe van. They
arrived at about 7:30 a.m and found the defendant outside.
Still tired, Cowan asked defendant if he could sleep in the van,
and defendant permtted him to do so. After approximtely
ni nety m nutes, defendant woke Cowan and told him the police
were investigating the death of a woman whose body was found
down the street. Cowan drifted back to sleep, but defendant

woke him again and asked whether Cowan knew what an RV van



mar ked “ Phoeni x Mobil e Command” woul d be doing at a crinme scene.
Cowan told defendant he presuned it was a nmobile crine
| abor at ory. Def endant then asked Cowan if the police had the
ability to detect tire tracks or identify other types of tracks,
and Cowan responded that the police could take inpressions and
pi ctures of tracks.

110 Shortly thereafter, defendant and Cowan |eft to run
errands. \When defendant dropped Cowan off at a notel, he gave
Cowan his clothing fromthe van, but the shirt and one sock were
m ssing. After showering at the notel, Cowan noticed red spots
on his shoes and deodorant stick that were not present when he
left them in defendant’s van the night before. Cowan becane
suspi ci ous that defendant was sonehow involved in the death of
the woman whose body had been discovered and watched for
television reports of the crine. When he saw a report
describing the victim his suspicion heightened because the
description resenbl ed a woman wi t h whom def endant had soci al i zed
the night before at the Arizona Center. Though it was not the
same woman, Cowan thought it m ght be.

111 That evening, the defendant, Cowan, Chris, and two
other friends went to several bars. During the evening, Cowan
noti ced that def endant appeared subdued and qui et, nore than was

normal ly the case. Cowan returned to the notel at the end of



t he evening. The following norning, Cowan’s suspicions of
defendant’ s i nvol vement in the woman’s death caused himto call
Silent Wtness, an evidence gathering armof the Phoenix Police
Departnment. The police came to questi on Cowan, who surrendered
hi s shoes and deodorant stick to themfor testing the red spots.
The soles of Cowan’s shoes matched prints found near the
victims body in the alley. Additionally, prelinmnary testing
found the red spots on the shoes to be consistent with the
victim s blood. Based on these facts, police obtained a search

warrant for the defendant’'s resi dence and van and took himinto

cust ody.

112 Pol i ce detectives questioned def endant after giving him
the M randa! warni ng. He initially denied involvenment in the
mur der . When questioned about the blood on Cowan’s shoes,

defendant told detectives that he walked outside early that
nmorni ng and saw t he body. He said he | ooked at the body and
touched and noved it to see if any marks were on the victims
back. Defendant denied killing Iler and attri buted the bl ood on
his shoes to the norning contact with her body. He stated that
he did not tell anyone about the body because he did not want to

be bl amed for the death. Defendant adm tted renoving and taking

! Mranda v. Arizona, 384 U. S. 436 (1966).
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a ring and other items fromthe body.

113 A detective explained to the defendant that the police
have equi pnment to detect traces of blood in a van that has been
cl eaned and on clothing that has been washed. At that point,
def endant ceased his denials and stated that he wanted to

confess the truth. He told the detective that he offered Il er

a ride and she accepted. They stopped at a park near his
residence where she agreed to have sexual intercourse in
exchange for twenty doll ars. He used a condom and attenpted

i ntercourse, but was unable to perform He stopped trying and
asked her to return his noney.

114 Def endant clained that Iler then became upset and
pulled a knife. They struggled. He hit her in the chest four
or five times and in the head three or four tines, then slit her
throat with a knife. After the killing, he anmputated parts of
her breasts, dunped the body in the alley, and placed her
clothing in a nearby garbage container; he then returned to his
resi dence and cl eaned the van. Def endant admitted mutil ating
Il er’s breasts after she was dead. He said he did it because he
was angry. He first clained to have thrown the excised breast
parts into the garbage container, but Ilater confessed to
flushing them through the toilet in his residence. After

confessing the Iler nmurder, defendant also confessed to having



commtted the earlier nmurder of Teresa Hunphreys.
115 Police searched defendant’s residence and van and
| ocated a Swiss Arny knife, keys, a blood-stained rope, and a
“fanny pack” purse that belonged to Iler. Police also obtained
from a nearby garbage container, identified by the defendant,
bedding, a T-shirt, a sock, and a condom
16 Prior totrial, the State noved in |im ne, pursuant to
Rul e 404(b), Arizona Rules of Evidence, to admt portions of
def endant’ s confession, including parts relating to Hunphreys’
kKilling. The trial court denied the notion, ruling that
evidence pertaining to Hunmphreys’ nurder was inadm ssible.
Consequently, the State deterni ned not to use any of defendant’s
confession in its case-in-chief, indicating during a bench
conference that no part of the confession would be offered
because the prosecution did not wish “to open the door” to sone
excul patory statenents.
117 Def ense counsel filed a trial menorandum requesting
that the court rule defendant’s entire confession adm ssible as
hearsay exceptions under Rules 803(3) and 804(b)(3), Arizona
Rul es of Evidence. The State objected. The trial court
sustained the State’s objection and excl uded the confession.

DI SCUSSI ON

TRI AL | SSUES



A. ADM SSI Bl LI TY OF DEFENDANT' S CONFESSI ON

118 W review the trial judge's refusal to admt
defendant’s confession for abuse of discretion. State v.
LaGrand (Walter), 153 Ariz. 21, 27, 734 P.2d 563, 569 (1987).
Decisions to exclude such evidence remain within the sound
di scretion of the trial court and will be reversed on appeal
only upon a showing of clear, prejudicial abuse. State .
Ayala, 178 Ariz. 385, 387, 873 P.2d 1307, 1309 (App. 1994).
“The prejudice nust be sufficient to create a reasonabl e doubt
about whether the verdict m ght have been different had the
error not been commtted.” |d.

119 The statenent, offered by the defendant to excul pate,
was an out-of-court declaration and was thus inadm ssible
hearsay unless it fits within a recognized exception to the
rule. Ariz. R Evid. 801(c). This court has previously noted
that the trustworthiness of a defendant’s self-serving out-of-
court statenent was “highly suspect.” State v. Smth (Robert),
138 Ariz. 79, 84, 673 P.2d 17, 22 (1983). Def endant advanced
two possi bl e hearsay exceptions which we address in turn.

1. RULE 804 - Statenent Against |nterest
120 Rul e 804(b)(3) reads:

The followi ng are not excluded by the hearsay rule if
t he declarant is unavail able as a w tness:



(3) Statenent against interest. . . . A st at enent
tendi ng to expose the declarant to crimnal liability
and of fered to excul pate the accused is not adm ssi bl e
unl ess corroborating circunstances clearly indicate

the trustworthiness of the statenent. (Enmphasi s
added.)
121 The rul e sets forth t hree requi renents for

adm ssibility: (1) the declarant nust be unavail able; (2) the
statenment nust be against the declarant’s interest; and (3)
there nust be corroborating evidence that indicates the
statement’s trustworthiness. Al'l three nust be satisfied.
State v. Henry, 176 Ariz. 569, 575, 863 P.2d 861, 867 (1993);
see also LaGrand, 153 Ariz. at 27, 734 P.2d at 569.2 |f a non-
def endant declarant asserts the Fifth Anmendnent privilege
against self-incrimnation, he is deened unavailable as a
witness. See State v. Lopez, 159 Ariz. 52, 54, 764 P.2d 1111,
1113 (1988) (defendant successfully sought adm ssion of

roommate’ s statenments pursuant to Rule 804(b)(3) after roommte

2 The State correctly asserts that the “LaGrand test”
should apply only to cases in which soneone other than the
def endant is the decl arant because a defendant’s “sel f-serving”
statenents are always “highly suspect.” The express wordi ng of
the rule is consistent with this argument since it refers with
particularity to any statenent which tends to “expose the

decl arant” and at t he sane time “excul pat e[ s] t he
accused . . . .” Under this wording, the declarant nust be one
person and the accused another. Where the declarant and the

accused are one and the same, the adm ssibility requirements of
Rul e 804(b)(3) are not net.
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asserted Fifth Amendnment privil ege).

122 Here, the defendant is the decl arant seeking adm ssion
of his own statements to police without taking the stand to
testify. The State contends the defendant cannot refuse to
testify and yet offer his own hearsay statements for the record.
“When offered by the defendant, his out-of-court declarations
are not subject to cross-examnation by the prosecution.
Therefore, such statenents are appropriately i nadm ssi bl e unl ess
offered, not to prove the truth of their content,” but for sone
ot her adm ssi bl e purpose. King v. Commonweal th, 441 S.E. 2d 704,
705 (va. Ct. App. 1994) (finding reliability of out-of-court
statement as “the principal rationale underlying the hearsay
rule”).

123 “Unavail ability” means that the party seeki ng adm ssi on
of the statenment cannot conpel the declarant to testify.
Def endant is not “unavailable” to hinmself and has the ability
and the right to testify. Should he decline by asserting his
Fifth Amendnent privil ege, he may not then seek to i ntroduce his
statenment to police yet at the sane tine avoid cross-exam nation
under oath and inpeachnent. The trial court correctly ruled
that when a defendant proffers his own confession for
excul patory purposes, the statement constitutes inadm ssible

hearsay not in conpliance with Rule 804(b)(3).
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2. RULE 803 - State of M nd

124 For a hearsay statenent to be adm ssi bl e under the Rule
803(3) exception, it nust be “[a] statenent of the declarant’s
then existing state of mnd, enotion, sensation, or physical
condition (such as intent, plan, notive, design, nental feeling,
pain, and bodily health), but not including a statenment of
menory or belief to prove the fact remenbered or believed.”
Ariz. R Evid. 803(3) (enphasis added). Defendant’s statenent
to police two days after the crine, that he felt threatened by
the victim fails to qualify as present “state of m nd” under
this hearsay exception because the statenent described a prior
mental state, not a present mndset. State v. Barger, 167 Ariz.
563, 566, 810 P.2d 191, 194 (App. 1990) (enphasis added).

125 In State v. Fulmnante, this court held that “the
statenment nust describe declarant’s present feeling or future
intention rather than | ook backward, descri bing decl arant’s past
menory or belief about another’s conduct.” Id., 193 Ariz. 485,
495, 975 P.2d 75, 85 {32 (1999). The statenent nust be directed
solely at the declarant’s present state of m nd, rather than
constitute a narrative of prior factual events that created an
earlier state of mnd. 1d.

126 Def endant’s statenments that he and the victi mdi srobed

12



in the back of the van, that he becanme angry when he coul d not
perform sexually and the victimr refused to return the noney,
that she pulled a knife and defendant took it fromher, and t hat
he excised breast parts because of his anger described neither
present feeling nor future intent. The statenents contain
not hing nore than asserted nmenory of past events and fail to
neet the requirenments of Rule 803(3). The trial court did not
abuse its discretion in excluding the confession as i nadm ssi bl e
hearsay pursuant to Arizona Rule of Evidence 801(c).
B. REFUSAL TO GRANT THE MANSLAUGHTER | NSTRUCTI ON

127 Def endant clains the jury should have been instructed
on the lesser-included of fense of mansl aughter. The court must
instruct the jury on every lesser-included offense to the
of fense charged, ©provided that the evidence supports the
instruction. State v. Amaya-Ruiz, 166 Ariz. 152, 174, 800 P.2d
1260, 1282 (1990). The trial court in Anmaya-Rui z instructed the

jury, as here, on first and second degree nurder but, in the
absence of supporting evidence, refused to give the requested
mansl aughter instruction. W held that when the court gives the
jury proper first and second degree nmurder instructions, but
refuses mansl aughter, and the defendant is convicted of first
degree rather than second degree nurder, any error is harnl ess.

ld. The jury, by inplication, has rejected all |esser-included

13



crimes. See id. (citing State v. Ortiz, 158 Ariz. 528, 764 P.2d
13 (1988)); see also State v. Vickers, 159 Ariz. 532, 542, 768
P.2d 1177, 1187 (1989) (any <error in failing to give
mansl aughter instruction cured by first degree nmurder conviction
while rejecting second degree); State v. White, 144 Ariz. 245,
247, 697 P.2d 328, 330 (1985) (“[F]inding defendant guilty of
t he hi ghest offense, to the exclusion of the i medi ately | esser-
i ncl uded offense, second degree nurder, the jury necessarily
rejected all other |esser-included offenses.”). 1In the instant
case, any error was harnl ess.

1. SENTENCI NG | SSUES

128 | n determ ni ng the appropri ateness of a death sentence,
we i ndependently review the aggravation and mitigation findings
of the trial court. A R S. 8 13-703.01(A) (2001); see, e.g.
State v. Kayer, 194 Ariz. 423, 432-33, 984 P.2d 31, 40-41 {28
(1999). Independent review by this court ensures that the death
penalty is not inposed arbitrarily, is reserved for exceptional
cases which satisfy statutory aggravation standards, and is the
appropriate sanction for the crinme in question. State v. Bible,
175 Ariz. 549, 606, 858 P.2d 1152, 1209 (1993). The court
reviews the record to determne the presence or absence of
aggravating and mtigating circunstances, as well as the wei ght

to be accorded each circunstance. State v. Bolton, 182 Ariz.
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290, 312, 896 P.2d 830, 852 (1995) (presence or absence of
factors); State v. Ramrez, 178 Ariz. 116, 128, 871 P.2d 237,
249 (1994) (weight given to factors).

129 Aggravating circunstances nust be proven beyond a
reasonabl e doubt. Kayer, 194 Ariz. at 433, 984 P.2d at 41 928
(citing State v. Brewer, 170 Ariz. 486, 500, 826 P.2d 783, 797
(1992)). Both statutory and non-statutory mtigating
circunstances may be proven by a preponderance of the evidence.
State v. Djerf, 191 Ariz. 583, 595, 959 P.2d 1274, 1286 939
(1998) (citing Brewer, 170 Ariz. at 504, 826 P.2d at 801). When
mtigation evidence is conflicting and entails considerations of
credibility, we accord deference to the trial court’s
conclusions. State v. Hoskins, 199 Ariz. 127, 149, 14 P.3d 997,
1019 97 (2000) (citing State v. M| ke, 177 Ariz. 118, 128, 865
P.2d 779, 789 (1993)). But we are i ndependently responsible for
wei ghing all factors to determne ultimtely whether proven
mtigating circunstances, measured separately or cunul atively,
are sufficient to outwei gh aggravating circunstances established
on the record. Kayer, 194 Ariz. at 433, 984 P.2d at 41 {28.
130 The rules of evidence governing adm ssibility differ
as bet ween aggravating and mtigating ci rcumst ances.

“[I]nformation relevant to any mtigating circunstances

15



may be presented by either the prosecution or the defendant,

regardless of its admssibility under the rules governing

adm ssion of evidence at crimnal trials. .7 AR S. § 13-
703(C) (2001). However, “the adm ssibility of information
relevant to any . . . aggravating circumstance . . . shall be
governed by the rules of evidence.” Id.

A. AGGRAVATI NG FACTORS
131 A court cannot inpose the death penalty unless it finds

that the State has proved at | east one aggravating factor under
A RS 8 13-703(F). State v. Spreitz, 190 Ariz. 129, 147, 945
P.2d 1260, 1278 (1997). At trial, the State advanced two: (1)
previ ous conviction of a serious crine, AR S. 8 13-703(F)(2);
and (2) the murder was especially heinous, cruel, or depraved,
AR S. 8 13-703(F)(6). The trial court found each factor beyond

a reasonabl e doubt.

1. A RS. 8 13-703(F)(2): Previous
Conviction of a Serious O fense

132 The | egi sl ature anended the (F)(2) aggravating factor,

effective April 1993. The date of the crinme for which the death
sentence was given is the date used to eval uate whet her the new
version applies. Because the Iler murder occurred in Septenber
1993, the anended version of (F)(2) is applicable. Kayer, 194

Ariz. at 433, 984 P.2d at 41 930; State v. Ri enhardt, 190 Ari z.
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579, 589, 951 P.2d 454, 464 (1997). Anmended § 13-703(F)(2)
reads: Aggravation is established where “[t] he defendant was
previously convicted of a serious offense, whether preparatory
or conpleted.” Second degree nurder is a “serious offense.”

A-R'S. § 13-703(H)(1)(b) (2001).

133 Def endant was convi cted of second degree nurder in the
killing of Teresa Hunphreys. The conviction qualifies under the
statute as a previous conviction of a serious offense. The

State established at sentencing that the defendant commtted
second degree nmurder, and the defendant does not challenge this
finding. We therefore hold the (F)(2) aggravating circunstance

was established beyond a reasonabl e doubt.

2. A RS 8 13-703(F)(6): Especially
Hei nous, Cruel or Depraved

134 Section 13-703(F)(6) reads: “The defendant comm tted
the offense in an especially hei nous, cruel or depraved manner.”
To find that a nurder fits within this provision, the State nust
prove that the crime was commtted in a manner that places it
above the normfor first degree nurder. State v. Getzler, 135
Ariz. 42, 53, 659 P.2d 1, 12 (1983). Because the statute is
worded in the disjunctive, any one of three elenents --
hei nousness, cruelty, or depravity -- is independently

sufficient. State v. Medina, 193 Ariz. 504, 513, 975 P.2d 94,
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103 933 (1999).
135 The State all eged that all three el enents of (F)(6) had
been established. The trial court did not find especial cruelty
because of the absence of defensive wounds or other evidence of
consci ousness of the victim
136 Unli ke cruelty, which focuses on the victin s nental
suffering and physical pain, heinousness and depravity pertain
to the killer’s state of mnd during and i mmediately foll ow ng
the nurder, as evidenced by his words or conduct. Medina, 193
Ariz. at 513, 975 P.2d at 103 1 35. This court has previously
defined depraved as “marked by debasenent, corruption,
perversion or deterioration,” and heinous as “hatefully or
shockingly evil; grossly bad.” Getzler, 135 Ariz. at 51, 659
P.2d at 10 (citing State v. Knapp, 114 Ariz. 531, 543, 562 P.2d
704, 716 (1977)).

a. Gratui tous Viol ence
137 The trial ~court concluded both heinousness and
depravity were proven beyond a reasonabl e doubt by evidence of
defendant’ s gratuitous violence. W agree. Miimng a victim
beyond the point necessary to fulfill a defendant’s cri m nal
pur pose, see State v. Ceja, 126 Ariz. 35, 40, 612 P.2d 491, 496
(1980), or beyond the point necessary to Kkill, constitutes

gratuitous violence. Rienhardt, 190 Ariz. at 590, 951 P.2d at

18



465. Accordingly, this court has held that bruises to a
victims legs and arnms, scraping and cutting injuries to the
neck, chest, and breast, a head wound, strangul ation, and two
deep sl ashes to the throat denonstrate a defendant’s “attenpt to
inflict unnecessary and gratuitous viol ence beyond that required
to kill” the victim State v. Walden, 183 Ariz. 595, 619, 905
P.2d 974, 998 (1995).

138 Here, the cause of death was a single, deep knife slash
tothe victims throat. Yet, forensic evidence established that
def endant al so struck the victim on the head several tines and
del i vered enough bl ows to her chest to fracture the sternum In
addi tion, petechial henorrhages in the victims eyes and a
ligature mark around her neck denonstrated an attenpt at
strangulation prior to her death. Def endant contends that
because these injuries occurred prior to death, they evince
nothing nmore than a struggle between the victim and defendant
and denonstrate that all such injuries were necessary to kill.
This claim however, is at odds with the physical evidence.

139 Forensic evidence established that these were not
defensive wounds and that a struggle, as clained by the
def endant, was not Ilikely to have occurred. Whet her his
objective was nerely to retrieve nobney previously paid or

actually to take the victims |ife, the violence to her body far
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exceeded that necessary to acconplish either goal. G atuitous
violence was established beyond a reasonable doubt. Thi s
finding alone is sufficient to constitute the (F)(6) aggravating
ci rcumnst ance.

b. Mutil ati on

140 Mutilation, also a form of heinousness and depravity,
“I's an act distinct fromthe killing itself that includes the
pur poseful severing of body parts.” State v. Doerr, 193 Ari z.

56, 68, 969 P.2d 1168, 1180 Y55 (1998). A finding of nutilation
requi res some denonstration that the defendant acted with a
“separate purpose to nutilate the corpse.” State v. Richnond
(111), 180 Ariz. 573, 580, 886 P.2d 1329, 1336 (1994). In
Doerr, this court held that defendant’s amputation of part of

the victinms left breast and the attenpted renoval of parts of

the right breast established nutilation. 193 Ariz. at 68, 969
P.2d at 1180 ¢55.

141 The defendant here admttedly excised parts of both
breasts after the death. This constitutes body nutilation.

Because he clainms these actions were done in anger, the
defendant hinmself separated his notivation to kill from his
nmotivation to nmutilate. The evidence is sufficient to prove the
(F)(6) factor beyond a reasonable doubt. Mor eover, the

def endant concedes in the opening brief that his acts of

20



mutilation establish the (F)(6) factor.

B. M TI GATI NG FACTORS
142 The mtigation statute reads in pertinent part:

The court shal | consi der as m tigating
circunmstances any factors proffered by the defendant
or the state which are relevant in determ ni ng whet her
to inpose a sentence |less than death, including any
aspect of the defendant’s character, propensities or
record and any of the circunmstances of the offense,
including but not limted to the foll ow ng:

1. The defendant’s capacity to appreciate the
wr ongf ul ness of his conduct or to conformhis conduct
tothe requirenents of |aw was significantly inpaired,
but not so inpaired as to constitute a defense to
pr osecution.

AR S. § 13-703(G (1) (2001).

143 We assess both statutory and non-statutory mtigating
factors. The former includes significant nmental i npairnment,
urged by the defendant. The latter, also urged by the
def endant, includes any facet of defendant’s character

propensities or record, and any other circunmstances of the
of fense. The purpose of mtigation evidence is to permt the
court to determ ne whether a sentence | ess severe than death is

appropri ate. See State v. Gul brandson, 184 Ariz. 46, 69, 906
P.2d 579, 602 (1995); State v. CGonzales, 181 Ariz. 502, 514, 892
P.2d 838, 850 (1995); State v. Wod, 180 Ariz. 53, 70, 881 P.2d

1158, 1175 (1994). If evidence of mtigation fails to neet the

rel evant statutory standard, the court nust then consider
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whet her it may constitute non-statutory mtigation. State v.
Gallegos (1), 178 Ariz. 1, 22, 870 P.2d 1097, 1118 (1994).
Al t hough the court nust consider all relevant evidence offered
in mtigation, not all proffered evidence nust be found by the
court to be mtigating, and even if mtigating, such evidence
may deserve no nore than slight or nom nal weight. State v.
Murray, 184 Ariz. 9, 38, 906 P.2d 542, 571 (1995); Gonzales, 181
Ariz. at 515, 892 P.2d at 851 (court required to do no nore than
consider all evidence offered in mtigation).

144 The existence of mtigating circunstances is subject
to a preponderance of the evidence standard. State v. Dickens,
187 Ariz. 1, 24, 926 P.2d 468, 491 (1996); State v. Laird, 186
Ariz. 203, 207-08, 920 P.2d 769, 773-74 (1996). The court has
di scretion to determ ne how much weight, if any, to give each
factor. State v. Towery, 186 Ariz. 168, 189, 920 P.2d 290, 311
(1996); State v. Jones, 185 Ariz. 471, 489, 917 P.2d 200, 218
(1996) .

145 At  sentenci ng, the trial court concluded that
defendant’s mtigation evidence failed to outweigh the two
aggravating factors associated with Iler’s nmurder. Such
evidence was thus not sufficiently substantial to call for

| eni ency, and defendant chall enges these findings.
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1. STATUTORY M TI GATI ON

a. Significant Inpairnment -- AR S
§ 13-703(G (1)

146 To qualify for a finding of (G (1) significant
i npai rnent, a defendant nust denonstrate that his “capacity to
appreci ate the wrongful ness of his conduct or to conform his

conduct to the requirenents of | aw was significantly inpaired.”

Kayer, 194 Ariz. at 437, 984 P.2d at 45 148 (quoting A R S

§ 13-703(G) (1) (enphasis added)). Because this factor is
phrased disjunctively, proof of incapacity as to either
conmponent will establish mtigation. Mirray, 184 Ariz. at 40-

41, 906 P.2d at 573-74.

147 A di agnosed nental illness may establish the (G (1)
factor. See Kayer, 194 Ariz. at 437, 984 P.2d at 45 949.
148 I n determ ning the existence of (G (1) mtigation, the

trial judge has broad discretion in evaluating the weight and
credibility of expert mental health evidence. Doerr, 193 Ariz.
at 69, 969 P.2d at 1181 Y64; State v. MKinney (11), 185 Ariz.
567, 579, 917 P.2d 1214, 1226 (1996). When mtigation evidence
conflicts and entails considerations of credibility, we give

substantial deference to the trial court’s determ nati ons. See
Hoskins, 199 Ariz. at 149, 14 P.3d at 1019 97 (citing M1l ke at

128, 865 P.2d at 789)).
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149 The trial court heard testinmony from psychiatric
experts for the defendant and the State, as well as from
mtigation investigators Mary Duran and Nora Shaw. Defendant’s
expert, Donald F. Stonefeld, MD., diagnosed the defendant as
suffering from paranoid schizophrenia both prior to and at the
time of the Kkilling. He testified that the defendant also
suffered frompost traumatic stress disorder (PTSD). According
to Stonefeld, defendant’s M nnesota Miltiphasic Personality
| nventory (MWPIl) test results suggested serious psychopat hol ogy
with a possible indication of psychotic synptons and behavi or.

150 Defendant’s famly has a history of nental health
pr obl ens. Moreover, he may have had disordered thought
processes in early childhood and suffered fromlack of judgnent
and perspective. Stonefeld testified that defendant’s nental

illness precludes him from normal perceptions of reality.

Additionally, at the time of the killing, defendant had used
drugs and al cohol that exacerbated his nmental deficiency. His
drug use began at age eight.

151 Stonefeld opined that defendant’s hone environnent
caused confusion as to his sexuality and sexual identity because
his nmot her frequently switched sexual partners and preferences.

Def endant’ s sexual identity was further confused by several

occasions of sexual abuse, both by nmen and wonen during
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chil dhood. Defendant’s history of sexual abuse was corroborated
by his brother. Defendant’s nmother al so suffered depression and
|l ow self-esteem and exhibited self-absorbed and neglectful
behavi or patterns toward defendant and his siblings. Defendant
claims to have hallucinated during the killing and maintains
that his enraged conduct resulted fromthe fear of either sexual
inability or possible honpbsexuality.

152 Def endant was first sexually abused between the ages
of four and five. At nine or ten years, he was sodom zed. Two
occasions of sexual nolestation during his childhood were
per petrated by adult wonmen. Again at age fifteen, defendant was
sodom zed several tines. Al'l incidents of sexual abuse were
perpetrated by strangers or acquaintances, not by famly
menbers. By the age of sixteen, defendant supported hinself
financially by “hustling” on the streets.

153 Def endant’s father was absent and his nother was
negl ectful, which generated a pattern of thinking by defendant
that he could act w thout consequence. He acted in an unruly
manner as a young child and was placed on Ritalin between the
ages of five and six for behavi oral problens, but he received no
further treatnment for these difficulties. He attenpted suicide
several tines, including once at age ten. Defendant was pl aced

in special education classes due to his nental health and
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di sabilities.

154 Stonefeld further opined that the circunstances of the
killing denonstrated a | ack of control. Defendant perceived his
victimas a threat in this sexual situation and, because of his
par anoi a, believed he was in danger.

155 Based on this evidence, Stonefeld concluded that
def endant’ s paranoid schizophrenia would have substantially
inpaired his capacity to appreciate the wongful ness of his
conduct and to conform his conduct to the requirenents of |aw
St onefeld further concluded that synptons of the inpairnment had
been apparent since chil dhood.

156 The trial court also heard testinmony fromthe State’s
psychol ogi cal expert, M chael Brad Bayl ess, Ph. D. , who
contradi cted Stonefeld s diagnosi s and opi nions. Bayl ess opi ned
that “Pandeli was fully aware of his behavior at the tinme of the
of f ense. He was able to appreciate the wongful ness of his
conduct, and clearly understood the nature and quality of his
act .” Bayl ess based this opinion on proof that defendant
initially denied involvenent in the crinme and attenpted to
elimnate evidence by cleaning his van, washing clothing, and
di scarding itens because he understood the wongful ness of his
actions.

157 Bayl ess rej ected t he di agnosi s of par anoi d
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schi zophreni a because he di sagr eed with St onefeld’s
interpretation of defendant’s MWl and because, in his opinion,
def endant did not neet all of the applicable criteria listed in
The American Psychiatric Associ ati on Di agnostic and Statistical
Manual of Mental Disorders (4'" ed. 1994), the “bible” of
psychol ogi cal di agnosis. According to Bayless, paranoid
schi zophrenia is fully inconpatible with someone |ike Pandel
who mai ntains an active social life and exhibits the ability to
interact and make eye contact with others.

158 Bayl ess further rejected Stonefel d’ s di agnosi s of PTSD,
citing the absence of sufficient indicia. He testified that
PTSD is not an “on and off” phenonmenon but rather a condition
whi ch woul d grow nore prom nent if untreated. Bayless testified
t hat he observed no evidence of the disorder. |nstead, Bayl ess
i ndicated that def endant exhibited certain traits of
narci ssistic and anti-social personality disorder, but Bayl ess

stopped short of diagnosing anti-social personality disorder

because defendant failed to exhibit all the appropriate
criteria.

159 The trial court evaluated the conpeting nental health
evidence, as well as all other (G (1) evidence presented,

including the facts of the crime and the defendant’s conf essi on.

The court stated in its Special Verdict:
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Dr. Bayless, wthout hesitation and unequivocally,

di sm ssed Dr. Stonefeld s opinion. He said that the

Def endant was not a paranoid schizophrenic nor was he

suffering frompost traumatic stress disorder. 1In Dr.

Bayl ess’ view this Defendant exhibits many of the

traits of a person who suffers from an antisoci al

personal ity di sorder-—-but nothing nore.
Speci al Verdict at 4. Utimately, the court determ ned by a
preponderance of the evidence that the nental illnesses or
di sorders, testified to by Stonefeld, did not exi st.
Additionally, the trial court relied on defendant’s attenpt to
cover up the killing, and his deneanor before and after the
crime, in finding that he clearly appreciated the w ongful ness

of his conduct.

160 The trial court’s functionis to assess the credibility

of the expert testinony. See Doerr, 193 Ariz. at 69, 969 P.2d

at 1181 964. The court’s conclusion that defendant does not
suffer from a nental illness, but at nost, a personality
di sorder, requires significant deference fromthis court. See

Ml ke, 177 Ariz. at 128, 865 P.2d at 789. This court has
previously held that a defendant’s conduct before and after the
crime -- such as lying about the crime, retrieving bel ongi ngs
before fl eeing, and participating in conduct as to avoid capture
and prosecution -- will support a finding that the defendant was
not inpaired at the time of the offense. See Jones, 185 Ari z.

at 489, 917 P.2d at 218. Upon review ng the nmedical and other
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evi dence, we conclude the defendant failed to establish the

(G (1) statutory mtigator.

2. NON- STATUTORY M TI GATI ON

a. Fam |y and Devel opnental History,
Ment al / Enpoti onal Health

161 Fol | owm ng the deci sion inLockett v. Chio, 438 U.S. 586
(1978), this court acknow edged that “even if a disorder does
not rise to the level of nental disease or defect originally
contenplated in (G (1), the inquiry is not over.” State v.
Trostle, 191 Ariz. 4, 20, 951 P.2d 869, 885 (1997). The court
will continue to assess the evidence to determ ne whether non-
statutory mtigation may be sufficient to warrant a reduction in
sent ence. ld. (citing State v. McMurtrey, 136 Ariz. 93, 102,
664 P.2d 637, 646 (1983)). In addition, the court wll
det erm ne whet her the required causal nexus exists between any
mental or personality disorder and the defendant’s crim nal
acts. Hoskins, 199 Ariz. at 152, 14 P.3d at 1022 f111. CQur
primary task when assessing evidence of nental disorder is to
determine its mtigating weight. Trostle, 191 Ariz. at 20-21,
951 P.2d at 885-86.

162 The trial court reconsidered (G (1) mtigation evidence
for non-statutory mitigation and found that though defendant’s

proven devel opnental history, famly background, and nental and
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enotional condition m ght otherwi se constitute non-statutory
mtigation, such circunstances nerited no weight because
causation was not established. There was no |ink between the
dysfunction in defendant’s life and his crine:

The Court now deterni nes that the Defendant has proven
by a preponderance of the evidence that his famly
background, his overall devel opnmental history and his
mental and/or enotional health through the years to
the present as found and described by the Court
i medi ately above are non-statutory m tigating
ci rcunst ances, though these circunstances are not near
[sic] as conpelling as represented and argued by the
Def endant. W thout a doubt, this Defendant had tough
and form dable challenges to contend with in his
chil dhood and adol escent years. In the end, however,
when the Court considers these factors separately and
collectively, it is unable to make the link fromthem
to the unspeakabl e crim nal conduct in this nurder and
they are, therefore, weighed accordingly with any
ot her non-statutory mtigating circunstances agai nst
the aggravating circunstances proven beyond a
reasonabl e doubt and already found to exist.

Special Verdict at 7 (enphasis added).

163 A nexus 1is established by evidence, testinmonial or
ot herwi se, connecting defendant’s nental or personality disorder
with his crime. See Trostle, 191 Ariz. at 19-20, 951 P.2d at
884-85 (psychiatric testinony that “defendant’s traumatic
upbringing and resulting nental disturbance influenced his
crimnal actions”). 1In Hoskins, we stated that a nexus finding
requires credi bl e expert testi nony based on reasoned nedi cal and

psychol ogi cal analysis, that as between the nental disorder or

30



dysfunctional famly history and the actual crinme, the forner
must be a cause of the latter. 199 Ariz. 127, 152 n. 8, 14 P.3d
997, 1022 n. 8.

164 Her e, defendant proffered evidence of several instances of

sexual abuse perpetrated by both adult wonmen and nen, a
negl ectful nother, and personality disorders, all of which were
accepted as evidence of mtigation by the trial court.
Addi tionally, defendant produced evidence that his own sexua
hi story and identity were wought with violence and confusi on.
The trial court accepted this evidence within the unbrella of
fam |y and devel opnental history and nmental condition evidence.
165 Stonefeld opined that defendant’s nental disorders
affected his actions on the night of the nurder. However
Bayl ess countered both Stonefeld’ s diagnosis and opinion of
causal |ink, stating unequivocally that the defendant was
nei t her experiencing paranoid del usions, nor was schi zophrenia
or any other nmental disorder a factor which caused this crinme to
occur. Def endant was in control of his actions and fully
under st ood what he was doing. The trial court accepted Bayl ess
as the nore credible expert and concluded that the required
nexus, clearly and sinply, did not exist between defendant’s
personal ity disorder and the crine.

166 We hold on this record that the defendant fail ed under the
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preponderance standard to prove the existence of a causal nexus
and, consequently, failed to establish this non-statutory
m tigator.

b. Resi dual Doubt

167 Def endant cont ends resi dual doubt exists as to the jury’s

finding of premeditation and that the trial court erred in
refusing to invoke residual doubt as a mtigating factor. W
have previously explained our approach to this issue, holding
that when a jury verdict “finding defendant guilty beyond a
reasonabl e doubt is supported by very strong evidence, the tri al
court properly refused to find the nonstatutory mtigating
circumstance of residual doubt.” State v. Spears, 184 Ariz.

277, 295, 908 P.2d 1062, 1080 (1996), cert. denied, 528 U.S

1196 (2000. The sanme is true, even where the verdict is
grounded in circunstantial evidence. See State v. Atwood, 171
Ariz. 576, 653, 832 P.2d 593, 670 (1992).

168 Here, relying on his confession, which was properly
admtted for sentencing purposes, defendant argues that the
victimenraged himby pulling a knife and struggling with him
and that he reacted by killing her. Evi dence introduced at
trial does not support this argunent. No forensic evidence
reflected a struggle between victimand defendant. No evi dence

except defendant’s confession denonstrated enragenent. The
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victim was beaten and strangl ed before the killing, affording
def endant an opportunity to consider what he was doing.
Moreover, this was a repeat crine. Def endant had previously
killed another female, also by slitting her throat. Hi s
excul patory clainms were not credible, and substantial evidence
enabled the jury to find premeditation beyond a reasonable
doubt .
169 We have not heretofore invoked residual doubt as a
mtigating circunstance. See State v. Harrod, No. CR-98-0289- AP
(July 16, 2001). Even were we to do so, this record has no
evidentiary basis for residual doubt.

C. Rehabilitation
170 The potential for rehabilitation during a |ife sentence
may constitute a mtigating circunstance. See State v. Rossi,
154 Ariz. 245, 249, 741 P.2d 1223, 1227 (1987). This court has
held that the “ability to function well in a structured
environment” may constitute mtigation. Trostle, 191 Ariz. at
22, 951 P.2d at 887.
171 Here, the defendant has lived in custody for several years
wi t hout i nci dent, his MWPI results indicate controlled
envi ronnents are positive for him his personality disorders are
treatabl e, he has expressed renorse, he has acquired religious
faith, and he has educated hinmself by learning to read in
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prison. | ndeed, the trial court found that defendant’s good
behavior as a prisoner, as well as his efforts to learn to read
and becone a minister, constituted non-statutory mtigation.

172 Hi s i ncarceration, however, has been spent i n
adm ni strative segregation, where he has had fewer opportunities
tointeract with others. W find that defendant’s potential for
per manent rehabilitation, even where mtigating, can be accorded
only the slightest weight, insufficient, even in concert with
other mtigation evidence, to bring about a changed result.

d. Def endant has Adapted to Incarceration

173 Good conduct during pretrial and presentence i ncarceration
may be, but is not always, mitigating. See Spears, 184 Ariz. at
294, 908 P.2d at 1079; State v. Stokley, 182 Ariz. 505, 524, 898
P.2d 454, 473 (1995). Def endant presented evidence at the
sentenci ng hearing that he has been a nobdel prisoner. He has
not been involved in difficulties or altercations while in
prison and has adjusted to his incarceration. This evidence was

found to be mnimally mtigating. W agree.

e. Educati onal Advancenents Since
| ncarcerati on

174 Evi dence of educational achi evenent has been consi dered
nomnally mtigating. See State v. Hensley, 142 Ariz. 598, 604,

691 P.2d 689, 695 (1984). Uncontradi cted evidence at the



sentenci ng hearing established that defendant taught hinself to
read and wite while incarcerated. These advancenents are
entitled only to mnimal mtigation.
f. Poor Health

175 We have hel d that a defendant’s post-incarceration illness
is not relevant to the question of |eniency. State v. Spencer,
176 Ariz. 36, 45, 859 P.2d 146, 155 (1993). The defendant
offered mtigating evidence that he contracted hepatitis C,
which will shorten his life, and the trial court found that
def endant established this fact by a preponderance of the
evi dence. However, it found the illness to be mnimlly

mtigating. W disagree. The evidence is not mtigating.

g. Timng of Prior Murder and Circunstances
of Present O fense

176 Def endant clainms that the timng of the Hunphreys killing

and the circunstances of the present killing should be
considered mtigating. However, little argument is presented on
the “timng” factor, and the argument, such as it is, is
uncl ear. We assune defendant is referring to the fact the

Hurmphr eys nurder occurred nore than a year earlier. W accord
this fact no weight in mtigation.

h. Cooperation with Law Enforcenent Personne

177 Adm ssion of guilt and cooperation with the police can be
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a mtigating circunstance. State v. Mller, 186 Ariz. 314, 326,
921 P.2d 1151, 1163 (1996). Def endant requests that his
cooperation with the police and his confession be considered
m tigating. However, defendant did not cooperate with police,
evidenced by the fact that he sought to hide or destroy
evi dence, evade detection, and initially deni ed know edge of the
crime. Only when he believed his guilt was di scoverabl e t hrough
forensic testing did he attenpt to help hinself by confessing.
This form of cooperation will not serve as mtigation.
. Genui ne Renorse

178 Genui ne renorse may constitute non-statutory mtigation
State v. Gallegos (Il), 185 Ariz. 340, 345-46, 916 P.2d 1056,
1061-62 (1996) (defendant eventually cooperated with police and
expressed renorse at the sentenci ng hearing); Atwood, 171 Ariz.

at 653, 832 P.2d at 670. The defendant expressed renorse over

the killings of both Hunphreys and Iler and expressed regret
over the pain brought upon their famlies. The trial court
f ound defendant’s renmorse genuine and mtigating. Hi s

expressions of renorse during the confession and at sentencing
appear authentic. We conclude defendant established renorse as

a mtigator by a preponderance of the evidence.

J - Rel i gi ous Faith

179 New- f ound religious faith nay be consi dered non-statutory
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mtigation. See State v. Serna, 163 Ariz. 260, 269, 787 P.2d
1056, 1065 (1990) (defendant found religion in prison and
m nistered to other inmates); State v. Gllies (I11), 142 Ariz.
564, 571, 691 P.2d 655, 662 (1984) (becom ng religious, show ng
renorse, and being a placid prisoner was mtigating). Defendant
sought religious affiliation while incarcerated. W find this
form of religious faith, found after conviction and
incarceration, entitled only to slight mtigating weight.
K. Overall Good Prior Character
180 Evi dence of no prior crines may be mtigating. Stokley,
182 Ariz. at 523, 898 P.2d at 472 (lack of prior felony
convictions may constitute non-statutory mtigation). Evidence
of general good character may be mtigating. See State .
WIlliams, 183 Ariz. 368, 384, 904 P.2d 437, 453 (1995). Prior
to the two nurders, defendant had no trouble with the |aw
However, in light of the two nurders commtted just over one
year apart, any argunent of overall good character nust be
rej ected.
C. VEEl GHI NG CI RCUMSTANCES

181 Aggravating and mtigating circunstances are eval uated
both separately and cunul atively. Ramrez, 178 Ariz. 116, 131,
871 P.2d 237, 252 (1994). \When at | east one aggravator is found

and one or nore mtigators is established, this court nmnust
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deci de whether the mtigation is sufficiently substantial to
call for a reduction in sentence. State v. Zaragoza, 135 Ariz.
63, 70, 659 P.2d 22, 29 (1983).

182 The trial court found A R S. 88 13-703(F)(2) (prior
conviction of serious crinme) and (F)(6) (heinous, cruel or
depraved) aggravation beyond a reasonabl e doubt and concl uded
that the mtigating circunstances, viewed separately or
together, were insufficient to call for leniency. “This was a
savagel y cruel, col dbl ooded, and very brutal first degree nurder
t hat, when considered with the fact that the Defendant nurdered
the victimin Count | by also slitting her throat, warrants the
severest sanction.” Special Verdict at 9.

183 After thorough review, we conclude that all mtigating
factors, viewed separately or cunulatively, fail to provide
sufficient reason to call for leniency in light of the prior
mur der of Hunphreys, as well as the brutal circunstances of the
Il er murder and the subsequent nutilation of her body.

LT | SSUES RAI SED TO PREVENT PRECLUSI ON

184 Def endant makes addi ti onal argunents to prevent
precl usion. None of the argunments will assist him This court
has previously considered and rejected each.

185 1. The Arizona death sentencing procedure is

unconstitutional because it denies the right to trial by jury on
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all sentencing issues. See Walton v. Arizona, 497 U S. 639
(1990); but see State v. Ring, No. CR-97-0428-AP, slip op. at
17-20 740-44 (June 20, 2001), regarding the issue rai sed under
Apprendi v. New Jersey, 530 U.S. 466 (2000), and rel ated cases.
186 2. Arizona’s sentencing procedure requires proof of
mtigating circunstances by a preponderance of the evidence,
whi ch i nproperly precludes the sentencing court fromconsideri ng
sone mtigating evidence. VWhite, 194 Ariz. at 355, 982 P.2d at
830 149 (statutory requirenment of proving mtigation by
preponderance of the evidence does not obviate consi deration of
all mtigating facts).

187 3. The sentencing statute is facially invalid as
irrational and as cruel and unusual punishment. State v. West,
176 Ariz. 432, 455, 862 P.2d 192, 215 (1993) (Arizona death
statute not cruel and unusual on its face).

188 4. The sentencing statute violates defendant’s right to
i ndi vi dual i zed puni shment by requiring inposition of death when
one aggravating circunstance is found with no mtigating
factors. See Bolton, 182 Ariz. at 310, 898 P.2d at 850.

189 5. The sentencing statute fails to provide defendant with
an opportunity to death qualify the sentencing judge. See

Gul brandson, 184 Ariz. at 72, 906 P.2d at 605.
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190 6. The sentencing statute fails to provide objective
standards to guide the sentencing court in weighing aggravating
and mtigating circunstances, places the burden of proof of
mtigation inperm ssibly on the defendant, fails to channel the
sentencing discretion of the court by failing to narrow the
class of persons eligible for the death penalty, and fails to
require the State to prove that a death sentence i s appropriate.
VWhite, 194 Ariz. at 355, 982 P.2d at 830 149.
191 7. The statute violates due process of |aw by not
requiring a proportionality review. See State v. Salazar, 173
Ariz. 399, 416, 844 P.2d 566, 583 (1992) (proportionality revi ew
not constitutionally required).
192 8. The statute fails to require the sentencing court to
find beyond a reasonabl e doubt that aggravating circunstances
out wei gh the accunmul ated mtigating circunstances. Stokley, 182
Ariz. at 516, 898 P.2d at 465.
193 9. The statute fails to provide a procedure by which to
evaluate the inpartiality of the sentencing judge. \Vhite, 194
Ariz. at 356, 982 P.2d at 831 Y49 (no provision necessary for
voir dire exam nation of the sentencing court).

CONCLUSI ON

194 Def endant’s conviction of first degree nmurder is founded
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on substantial evidence. The State proved two aggravating
circunst ances beyond a reasonabl e doubt: (F)(2), the defendant
commtted a prior serious offense, and (F)(6), this nurder was
especially heinous, cruel or depraved. Def endant failed to
prove the existence of the (G (1) statutory mtigating
circumst ance. Though defendant proved that his famly and
devel opnmental history presented great difficulty and that he
suffers nmental and enotional difficulties, he failed to
establish the requi site causal nexus between these circunstances
and the Iler murder. He did establish that he has been a good
prisoner, has nade educational progress since incarceration,
possesses genui ne renorse, and has gained religious faith. W
have consi dered and weighed all mtigating factors separately
and cunul atively. That analysis |eads us to conclude that the
mtigation is insufficient to reduce the sentence. W therefore
affirm both the conviction of first degree nurder and the

capital sentence inposed by the trial court.
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